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CONSERVATION: CHESAPEAKE BAY PRESERVATION ACT. 

Chesapeake Bay Local Assistance Board has authority to 
intervene in, institute or take legal and administrative actions 
on its own or on behalf of person who believes Tidewater 
Virginia jurisdiction is disregarding its zoning ordinances or 
misinterpreting Board criteria designed to protect quality of 
state waters within designated preservation areas, and to 
ensure compliance with Act and Board regulations. Act does 
not authorize Executive Director of Chesapeake Bay Local 
Assistance Department or Board to issue cease and desist 
order to locality that is violating Act and request Attorney 
General to seek injunction against locality that violates order. 

Mr. Michael D. Clower 
Executive Director, Chesapeake Bay Local Assistance Department 
November 26, 2001 

You inquire regarding the authority of the Chesapeake Bay Local 
Assistance Board to institute legal action to enforce the 
Chesapeake Bay Preservation Act1 and regulations promulgated by 
the Board in a jurisdiction located in Tidewater Virginia. 

The following statements paraphrase the facts described in your 
request. In 1991, the Chesapeake Bay Local Assistance Board 
approved the ordinance of a locality in Tidewater Virginia. The 
Chesapeake Bay Local Assistance Department questions the 
locality’s interpretation of a portion of the ordinance that is contrary 
to the 50-foot buffer allowance in the Chesapeake Bay Preservation 
Area Designation and Management Regulations2 ("Board 
Regulation(s)"). As a result, the locality implements its program 
under the Chesapeake Bay Preservation Act in a manner that is 
inconsistent with the directions of the Department. To justify its 
position, the locality relies on the Department’s Code and Model 
Ordinance, the Department’s prior approval of the ordinance, and 
the nine-year duration of the local program. The locality has ignored 
the Department’s interpretation of the ordinance pertaining to the 
50-foot buffer area permitted by the Board Regulations.3 In 1992, 
the Board published an advisory stating that 50-foot buffers 
permitted by the applicable Board Regulation were exceptions to 
the Department’s requirements, and were allowable only when 
necessary on lots that existed prior to enactment of the Act.4



You state that the Chesapeake Bay Local Assistance Department 
has verified a complaint that the Tidewater locality is not correctly 
implementing the Chesapeake Bay Preservation Act by allowing 
automatic 50-foot buffers, removing all vegetation within the buffer 
and replanting with grass, and not requiring water quality impact 
assessments. The locality subsequently has assured the 
Department that it will complete water quality impact assessments 
and retain or plant properly vegetated buffers, but will continue to 
allow 50-foot buffers in accord with its interpretation of the 
ordinance. 

You ask several questions regarding the authority of the 
Chesapeake Bay Local Assistance Board to intervene in local 
zoning cases to ensure a locality’s compliance with the 
Chesapeake Bay Preservation Act and Board Regulations. 
Specifically, you ask whether the Board may (1) bring legal action 
to discontinue a development based solely on an approved site 
plan that clearly shows a violation of the Act and Board 
Regulations; (2) file an injunction against site developers where 
they are violating the Act and Board Regulations; and (3) seek a 
court order prohibiting the issuance of permits by a locality until it is 
compliant with the Act and Board Regulations. Based on the clear 
and unambiguous language of the Chesapeake Bay Preservation 
Act and the reasoning provided below, I answer the above 
questions in the affirmative. 

Section 10.1-2103 of the Code of Virginia, a portion of the 
Chesapeake Bay Preservation Act, empowers the Board to 
"[p]romulgate regulations,"5 "[d]evelop, promulgate and keep 
current the criteria required by § 10.1-2107,"6 and ensure that local 
comprehensive plans and zoning and subdivision ordinances 
comply with the Act.7 Section 10.1-2105 of the Act creates the 
Chesapeake Bay Local Assistance Department to provide staff 
assistance to the Board and to perform all duties necessary to carry 
out the purposes of the Act. 

A 1991 opinion of the Attorney General provides: 

Local governments in Tidewater Virginia 
are required to designate the 
Chesapeake Bay Preservation Areas[8] 
within their respective jurisdictions and 
must apply the [Board] Regulations to 
protect the quality of state waters within 
these designated preservation areas, 
through their comprehensive plans, 



zoning ordinances and subdivision 
ordinances.[9]

The opinion observes that "[l]ocal governments outside Tidewater 
Virginia also may employ the criteria in the [Board] Regulations and 
‘may incorporate protection of the quality of state waters into their 
comprehensive plans, zoning ordinances and subdivision 
ordinances.’"10 Finally, the opinion concludes: 

Section 10.1-2110 specifically 
authorizes localities not subject to the 
mandatory provisions of the Bay Act and 
[Board] Regulations nevertheless to 
incorporate those criteria into their 
comprehensive plans and subdivision 
and zoning ordinances for "protection of 
the quality of state waters." Section 
10.1-2108 recognizes such provisions to 
be a valid exercise of local police 
powers.[11]

Section 10.1-2109 of the Act mandates that, "after adoption of 
criteria by the Board,"12 local governments in Tidewater Virginia 
"shall" designate Chesapeake Bay Preservation Areas within their 
jurisdictions and incorporate measures to protect the quality of state 
waters into their comprehensive plans and zoning and subdivision 
ordinances.13 It is clear that the jurisdictions comprising Tidewater 
Virginia14 are required to designate Chesapeake Bay Preservation 
Areas within their jurisdictions.15

In the event a Tidewater Virginia jurisdiction does not designate the 
Chesapeake Bay Preservation Areas within its jurisdiction and/or 
does not incorporate the measures set forth in the Board 
Regulations to protect the quality of state waters within designated 
preservation areas in its local plan and ordinance, § 10.1-2104 of 
the Act provides "exclusive authority" for the Board to "institute or 
intervene in legal and administrative actions to ensure compliance 
by local governing bodies with [the Act] and with any criteria or 
regulations adopted hereunder."16

In addition, § 10.1-2103(10) authorizes the Board to "[t]ake 
administrative and legal actions to ensure compliance by counties, 
cities and towns with the provisions of [the Act]." As the Supreme 
Court of Virginia has stated, "[i]f the language of a statute is plain 
and unambiguous, and its meaning perfectly clear and definite, 
effect must be given to it."17 It is unnecessary to resort to any rules 



of statutory construction when the language of a statute is 
unambiguous.18 In those situations, the statute’s plain meaning and 
intent govern. 

Sections 10.1-2103(10) and 10.1-2104 clearly and unambiguously 
authorize the Board to intervene in or institute both administrative 
and legal actions to ensure compliance by local governing bodies 
with the Act. Under well-accepted principles of statutory 
construction, when a statute creates a specific grant of authority, 
the authority exists only to the extent specifically granted in the 
statute.19 In addition, the mention of one thing in a statute implies 
the exclusion of another.20 The Chesapeake Bay Preservation Act 
authorizes the Board to "intervene" on its own or on behalf of a 
person who views a local governing body to be disregarding its 
zoning ordinances or misinterpreting certain criteria designed to 
protect the quality of state waters. The Act also specifically 
authorizes the Board to "institute" or "take" administrative and legal 
actions against local governing bodies in Tidewater Virginia to 
ensure their compliance with the Act and Board Regulations.21

Sections 10.1-2109 and 10.1-2111 of the Act plainly and 
unambiguously require compliance by local governments in 
Tidewater Virginia. Section 10.1-2109 provides, in part: 

A. Counties, cities and towns in 
Tidewater Virginia shall use the criteria 
developed by the Board to determine 
the extent of the Chesapeake Bay 
Preservation Area within their 
jurisdictions. Designation of 
Chesapeake Bay Preservation Areas 
shall be accomplished by every county, 
city and town in Tidewater Virginia not 
later than twelve months after adoption 
of criteria by the Board. 

B. Counties, cities, and towns in 
Tidewater Virginia shall incorporate 
protection of the quality of state waters 
into each locality’s comprehensive plan 
consistent with the provisions of [the 
Act]. 

C. All counties, cities and towns in 
Tidewater Virginia shall have zoning 
ordinances which incorporate measures 



to protect the quality of state waters in 
the Chesapeake Bay Preservation 
Areas consistent with the provisions of 
[the Act]. Zoning in Chesapeake Bay 
Preservation Areas shall comply with all 
criteria set forth in or established 
pursuant to § 10.1-2107.[22] 

D. Counties, cities and towns in 
Tidewater Virginia shall incorporate 
protection of the quality of state waters 
in Chesapeake Bay Preservation Areas 
into their subdivision ordinances 
consistent with the provisions of [the 
Act]. Counties, cities and towns in 
Tidewater Virginia shall ensure that all 
subdivisions developed pursuant to their 
subdivision ordinances comply with all 
criteria developed by the Board. 

Section 10.1-2111 provides that "[l]ocal governments shall employ 
the criteria promulgated by the Board to ensure that the use and 
development of land in Chesapeake Bay Preservation Areas shall 
be accomplished in a manner that protects the quality of state 
waters consistent with the provisions of [the Act]." 

The use of the word "shall" in a statute ordinarily implies that its 
provisions are mandatory.23 The Act contains no definition of the 
term "employ" as that term is used in § 10.1-2111. In the absence 
of any such definition, the term must be given its common, ordinary 
meaning.24 "Employ," as used in § 10.1-2111, means "to make use 
of …; use; apply."25 Local governments in Tidewater Virginia, 
therefore, must comply with the Board Regulations to ensure that 
land use and development in the designated areas is accomplished 
in a manner that protects the quality of state waters, as required by 
the Act. Should a local government fail to do so, the Board is 
authorized to intervene in, institute, or take administrative and legal 
actions to ensure compliance with the Act. 

Therefore, based on the clear and unambiguous language of the 
Act, I must conclude that the Chesapeake Bay Local Assistance 
Board has authority to "intervene" on its own or on behalf of a 
person who believes a local governing body in Tidewater Virginia is 
disregarding its zoning ordinances or misinterpreting certain criteria 
designed to protect the quality of state waters. I am also of the 



opinion that the Board is authorized to institute or take 
administrative and legal actions to ensure compliance with the Act. 

Finally, you ask whether the Executive Director of the Chesapeake 
Bay Local Assistance Department and the Chesapeake Bay Local 
Assistance Board have the authority to impose a cease and desist 
order on a locality that is violating the Act, and to request the 
Attorney General to file an injunction against any locality that 
violates a cease and desist order. 

The powers and duties of the Board are stated clearly and 
unambiguously in § 10.1-2103. In addition, § 10.1-2106(C) of the 
Act vests the Director "with all the authority of the Board, including 
the authority granted by § 10.1-2104, when it is not in session, 
subject to such regulations as may be prescribed by the Board." As 
noted above, § 10.1-2104 authorizes the Board to institute legal 
actions. I am unable, however, to find authorization in the Act for 
the Board or the Director to impose a cease and desist order on a 
locality that is violating the Act. When a statute creates a specific 
grant of authority, the authority exists only to the extent specifically 
granted in the statute.26 As the Virginia Supreme Court has often 
stated, "‘[t]he manifest intention of the legislature, clearly disclosed 
by its language, must be applied.’"27 Consequently, I am of the 
opinion that the Chesapeake Bay Preservation Act does not 
authorize the Executive Director of the Chesapeake Bay Local 
Assistance Department or the Chesapeake Bay Local Assistance 
Board to issue a cease and desist order to a locality that is violating 
the Act, and to request the Attorney General to seek an injunction 
against a locality that violates a cease and desist order. 
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