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Bank or savings institution may impose returned check processing 
charge in such amount as agreed, in writing, by borrower, regardless 
of statutory limitations on returned check processing charges in 
context of civil actions seeking recovery for such charges. 
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November 29, 2001 

You ask whether § 6.1-330.63(A) of the Code of Virginia permits a bank 
to impose a returned check processing charge in such amount as may be 
agreed by the borrower, regardless of limitations on returned check 
processing charges contained in § 8.01-27.1. 

For the purposes of this opinion, you ask that I assume that a borrower 
enters into a contract for revolving credit, such as a credit card agreement, 
with a bank or savings institution. The contract permits the borrower to 
make payments on the revolving credit account by personal check. The 
contract provides that, in the event the borrower’s depository refuses 
payment on the check because of a lack of funds in or credit with the 
depository, the bank may impose a returned check processing charge. The 
processing charge may be greater than $25. 

Section 6.1-330.63, a portion of Chapter 7.3 of Title 6.1, governs the 
charges that a bank may impose under a contract for revolving credit. The 
first paragraph of § 6.1-330.63(A) provides: 

Notwithstanding any other provision of this 
chapter, any bank or savings institution may 
impose finance charges and other charges 
and fees at such rates and in such amounts 
and manner as may be agreed by the 
borrower under a contract for revolving 
credit or any plan which permits an obligor 
to avail himself of the credit so established. 

The above phrase, "[n]otwithstanding any other provision of this 
chapter,"1 indicates a legislative intent to override any potential conflicts 



with other provisions of Chapter 7.3 of Title 6.1 relating to money and 
interest. The phrase is clearly and unambiguously limited only to any 
conflicts arising from other provisions of Chapter 7.3. Use of such phrase 
in this limited manner is in contrast to a statute containing the phrase, 
"notwithstanding any other provision of law."2 The latter phrase indicates 
a clear legislative intent to override any potential conflicts with all earlier 
legislation.3

Section 8.01-27.1 addresses returned check processing charges involving 
checks in the context of civil actions seeking recovery for such charges: 

A. In any civil claim or action made or 
brought against the drawer of a check, draft 
or order, payment of which has been refused 
by the drawee depository because of lack of 
funds in or credit with such drawee 
depository, the holder or his agent shall be 
entitled to claim, in addition to the face 
amount of the check (i) legal interest from 
the date of the check, (ii) the protest or bad 
check return fee, if any, charged to the 
holder by his bank or other depository, and 
(iii) a processing charge of twenty-five 
dollars. 

B. Any holder of a check, draft or order, 
payment of which has been refused by the 
drawee for insufficient funds or credit, who 
charges the drawer amounts in excess of 
those authorized in subsection A on account 
of payment being so refused shall, upon 
demand, be liable to the drawer for the 
lesser of (i) twenty-five dollars plus the 
excess of the authorized amount or (ii) twice 
the amount charged in excess of the 
authorized amount. 

In analyzing § 6.1-330.63, which permits a Virginia bank to impose 
charges and fees in such amounts as may be agreed by the borrower under 
a contract for revolving credit, with § 8.01-27.1, several rules of statutory 
construction apply. First, a statute should not be construed to frustrate its 
purpose.4 Secondly, statutes related to the same subject should be 
considered in pari materia.5 Finally, statutes dealing with the same subject 
matter should be construed to achieve a harmonious result.6



The mere fact that statutes relate to the same subject or are part of the 
same general plan, however, does not mean that they cannot also be in 
conflict. Indeed, the reason for considering statutes in pari materia is that 
this permits "any apparent inconsistencies [to] be ironed out whenever that 
is possible."7 Thus, the Supreme Court of Virginia has recognized that the 
requirement that statutes relating to the same subject be considered as in 
pari materia is only one among many rules of statutory construction: 

In the construction of statutes, the courts 
have but one object, to which all rules of 
construction are subservient, and that is to 
ascertain the will of the legislature, the true 
intent and meaning of the statute, which are 
to be gathered by giving to all the words 
used their plain meaning, and construing all 
statutes in pari materia in such manner as to 
reconcile, if possible, any discordant feature 
which may exist, and make the body of the 
laws harmonious and just in their 
operation.[8]

Sections 8.01-27.1(A) and 6.1-330.63(A), in my view, deal with the same 
general subject matter. Section 8.01-27.1(A), however, begins with the 
introductory phrase, "[i]n any civil claim or action made or brought 
against the drawer of a check." This phrase indicates a clear legislative 
intent for § 8.01-27.1(A) to apply in the case of civil actions for the 
recovery of fees arising from checks on which a drawee depository has 
refused to make payment. "While not part of the code section, in the 
strictest sense, the caption may be considered in construing the statute, as 
it is ‘valuable and indicative of legislative intent.’"9 "A title may be read in 
an attempt to ascertain an act’s purpose, though it is no part of the act 
itself."10 The caption of § 8.01-27.1(A) is "[a]dditional recovery in certain 
civil actions concerning checks." 

Section 6.1-330.63(A), however, specifically permits banks to impose 
"other charges and fees … as may be agreed by the borrower," 
"[n]otwithstanding any other provision of this chapter." The caption of 
§ 6.1-330.63 is "[c]harges by banks or savings institutions; revolving 
credit." Section 6.1-330.63(A), therefore, specifically permits banks to 
impose finance charges and other charges and fees as agreed by the 
borrower. An accepted principle of statutory construction is that, when it 
is not clear which of two statutes applies, the more specific statute prevails 
over the more general.11 Also, when statutes provide different procedures 
on the same subject matter, "the general must give way to the specific."12



In this instance, it is clear that both §§ 8.01-27.1(A) and 6.1-330.63(A) 
apply to the instant factual situation. It is, in my view, apparent that § 6.1-
330.63(A) is the more specific statute pertaining to "other charges and 
fees" that may be imposed by banks per agreement with their borrower. In 
addition, the basic provisions of § 8.01-27.1(A) originally were enacted by 
the 1981 Session of the General Assembly,13 while those of § 6.1-330.63 
originally were enacted by the 1987 Session of the General Assembly.14 
The General Assembly is presumed to know what statutes previously have 
been enacted.15 A cardinal rule of statutory construction is that conflicts 
between laws are to be avoided whenever possible, with general and 
special laws viewed in harmony so as to give effect to all acts of the 
legislature.16

I must, therefore, conclude that the General Assembly intends to permit 
banks and savings institutions to treat revolving credit contracts in a 
manner distinct and different from general civil actions brought against the 
drawer of a check, draft or order. Consequently, based on the above, I 
conclude that § 6.1-330.63(A) permits a bank or savings institution to 
impose a returned check processing charge in such amount as is agreed by 
the borrower, regardless of limitations on returned check processing 
charges contained in § 8.01-27.1.17 
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