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August 21, 2007

The Honorable Timothy D. Hugo
Member, House of Delegates
P.O. Box 893

Centreville, Virginia 20122

Dear Mr. Hugo:

I am responding to your request for an official advisory opinion in accordance with § 2.2-505 of
the Code of Virginia.

Issue Presented

You inquire whether 854.1-2316 applies to an EcoEternity Forest or a Green Cemetery
(“EcoEternity Forest”) and requires a perpetual care trust fund in the amount of $50,000 for such
EcoEternity Forest.

Response

It is my opinion that § 54.1-2316 does not apply to an EcoEternity Forest and does not require the
establishment of a perpetual care trust fund.

Background

You state that an EcoEternity Forest is a natural forest where ashes are buried, and the forest is
allowed to mature without any human intervention. Further, you explain that customers of the
EcoEternity Forest purchase a 99-year lease right to have their cremated ashes buried in a biodegradable
urn at the base of a tree in the EcoEternity Forest. You relate that the forest is left undisturbed, and there
are no headstones or footstones placed in the natural forest. Within four years, you note that the urn will
totally degrade, and there will be no evidence of the ashes. Further, you relate that the forest will take its
natural course of growth and development over the 99-year lease period. Lastly, you explain that an
EcoEternity Forest does not require perpetual care and no mowing, trimming, grass planting, road repairs,
fence repairs, or other maintenance will be offered or required to maintain such cemetery.

Applicable Law and Discussion

Chapter 23.1 of Title 54.1, 88 23.1-2310 through 23.1-2342, regulates cemetery operators and
perpetual care trust funds. An EcoEternity Forest is considered a cemeteryl under Title 54.1; therefore, an

“The term “cemetery” means “any land or structure used or intended to be used for the interment of human
remains.” VA. CODE ANN. § 54.1-2310 (2005).
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EcoEtesrnity Forest operator must comply with Chapter 23.1 and must obtain a license’ from the Cemetery
Board.

You inquire whether a perpetual care trust fund” is required for an EcoEternity Forest to comply
with § 54.1-2316, which provides that:

It shall be unlawful to sell or offer for sale in the Commonwealth any grave or
entombment right in a cemetery and, in connection therewith, to represent to the public in
any manner, express or implied, that the entire cemetery or any grave or entombment
right therein will be perpetually cared for, unless adequate provision has been made for
the perpetual care of the cemetery and all graves and entombment rights therein as to
which such representation has been made.

Each cemetery company shall establish in a Virginia trust company or trust subsidiary
or a federally insured bank or savings institution doing business in the Commonwealth,
an irrevocable trust fund in the amount of at least $50,000 before the first lot, parcel of
land, burial or entombment right is sold. This fund shall be designated the perpetual care
trust fund.

Section 54.1-2312 provides certain exemptions from Chapter 23.1; however, | find no specific
exemption for an EcoEternity Forest. According to the definition and description of an EcoEternity
Forest that you provide, there is no perpetual care in an EcoEternity Forest. Since no mowing, trimming,
grass planting, road repairs, or fence repairs are required, no perpetual care is needed for an EcoEternity
Forest.

The first paragraph of § 54.1-2316 prohibits representation to the public during the sale of any
grave or entombment right in a cemetery that perpetual care will be provided unless adequate provision is
made for such perpetual care. You indicate that no representation about perpetual care would be made to
the public about the EcoEternity Forest. Since there will be no representation to the public that the
EcoEternity Forest is a perpetual care cemetery, there is no need to provide for such care.

The second paragraph of § 54.1-2316 states that a cemetery company5 “shall establish ... an
irrevocable trust fund in the amount of at least $50,000 before [selling] the first lot, parcel of land, burial
or entombment right.” Because the EcoEternity Forest that you describe does not offer perpetual care,
there is no requirement to establish an irrevocable perpetual care trust fund for the care of the EcoEternity
Forest.

Conclusion

Accordingly, it is my opinion that § 54.1-2316 does not apply to an EcoEternity Forest and does
not require the establishment of a perpetual care trust fund.

*See 8 54.1-2311 (2005) (requiring license to engage in business of cemetery company).
*See 8 54.1-2313 (2005) (establishing Cemetery Board and setting forth its powers and duties).

‘A “perpetual care trust fund” is “a fund created to provide income to a cemetery to provide care, maintenance,
administration and embellishment of the cemetery.” Section 54.1-2310.

*See 8 54.1-2310 (defining “cemetery company™).
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Thank you for letting me be of service to you.

Sincerely,

oS Ul

Robert F. McDonnell

1:1278; 1:941/07-077



